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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

URT WRBR BT GARIEOT SATIST:-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1} of
Section-35 ibid : -

) Ot A o B % O § o W giReR | 9 fodl YUSHIR A1 o HREM H 17 fht

% P enR § gER HUSTIR § TTe o o 8¢ AR 3, a1 e HUSTIR 91 HUSR § 91 98 e pREm
e YUENR T 81 11l &) Ufesar & ER g Bl

\

IR ‘ /In case of any loss of goods where the loss occur in transit from a factory to a
e )@;flfﬂhouse or to another factory or from one warehouse to another during the course
" “of processing of the goods in a warehouse or in storage whether in a factory or in a
~—warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T e, R IeUTe Yo TF JaT FR Aiela =rariiseor & ufy ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  p=id Ided Yo MUHTH, 1944 &) YR 35-81/35-3 & Siciic:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

; \ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form

- ’"'Ef\\-@» as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ac orﬁpamed against (one which at least should be accompanied by a fee of

» ,‘Rs. E @OO/ Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
eund" is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

T
&/‘bros ed bank draft in favour of Asstt. Registar of a branch of any nominate public
€ctor bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ‘

(5) 3 SR el amel Bt Fdor B are Pl @) ek W e arefia fRvar o ¥ Y
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T Yoob, Pl ITG Yo TF YA Sidielg =i (Rree) ue ufer odiel &
e T B9 (Demand) Td €8 (Penalty) $T 10% Td ST BT TR g1 gTdifs, sfidaa
uﬁ SHT 10 TRIS $UU 2l (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 I of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). ‘

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xix) amount determined under Section 11 D;
(xx) amount of erroneous Cenvat Credit taken,;
(xxi) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T ATQ & Ui fdieT WiHRUN & FHa S8l Yoo (YAl Yoo U1 SUS faariad & dl /i
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/652/2024-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Le Galaxy Banquets and Hotels Pvt.
Ltd.,.B/1-4, Galaxy Avenue, N.H.Road No.08, naroda, Ahmedabad- 382330 (hereinafter
referred to as "the appellant”) against Order-in-Original No. 515/AC/Dem/22-23
dated 14.02.2023(hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, CGST Division-I, Ahmedabad North (hereinafter referred to

as “"the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AABCL4020D. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 1,91,37,193/- during the FY 2015-16, which was reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)" filed with the Income

Tax department. Details are as under:

F.Y Basic value as per ITR(in Rs.) Service tax not paid.

2015-16 1,91,37,193/- 27,74,893/-

Accordingly, it appeared that the appellant had earned the said substantial
income by way of providing taxable services but has neither obtained Service Tax
registration nor paid the applicable service tax thereon. The appellant were called
upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,
Form 26AS, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/AR-I-15-
16/Un Reg./2021-22/196 dated 23.04.2021 demanding Service Tax amounting to Rs.
27,74,893/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73
of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; recovery of penalties under Section 77 and Section 78 of
the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vi:/the‘ mpigned order by the
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F.No. GAPPL/COM/STP/652/2024-Appeal

27,74,893/-was confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for
the period from FY 2015-16. Further (i) Penalty of Rs. 27,74,893/- was also imposed
on the appellant under Section 78 of the Finance Act, 1994 and (ii) Penalty of Rs.

10,000/~ was imposed on the appellant under Section 77(1)(a) of the Finance Act,
1994,

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

o The appellant submitted that M/s Le Galaxy Banquets and Hotels Pvt. Ltd. is a
registered private limited company engaged in business of garden restaurant
where they serve food to its customers sitting in a garden without have air
conditioning facilities.The service provided by them is exempted as per Noti.

No. 25/2012-ST dated 20.06.2012.

o  The appellant submitted that they have received a letter issued by the department on
dated 16.12.2020. They filed their reply vide letter dated 01.02.2021 in this regard.
Even after that the authority issued the SCN dated 23.04.2021. They were not aware of
issuance of SCN and personal hearing. The SCN was issued not considering their

submission dated 01.02.2021 and without applying mind.

o The appellant stated that even after their service is taxable, the adjudicating
authority wrongly considered the whole receipt as taxable as the sale of
goods portion was also involved in the total turnover. They stated that the
SCN is hit by limitation as they have suppressed nothing from the department
and therefore the extended period can't be invoked in their case.

The appellant prayed that the appeal may be accepted and the OIO may be set

aside in light of the above.

4. Personal hearing in the case was held on 13.05.2024. Shri Dev Patel, Advocate,
appeared on behalf of the appellant for personal hearing. He informed that the client
id non-ac restaurant which is covered under clause 19 of the mega exemption Noti.

25/2012-ST dated 20.06.2012. hence no service tax is liable to be paid.
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F.No. GAPPL/COM/STP/652/2024-Appeal

5. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record.
The issue to be decided in the present appeal is whether the impugned order passed
by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise.

6. I find that in the SCN in question, the demand has been raised for the period
FY 2015-16 based on the Income Tax Returns filed by the appellant. As the appellant
failed to file their submission before the adjudicating the demand was confirmed

along with interest and penalty.

7. Now, the submission is filed before me, from the submission it appears that the
only contention of the appellant is that they were running a Non-AC restaurant
"Galaxy Restaurant” during the FY. 2015-16 and earned the income of Rs.
| 1,91,37,193/-. They contended that such income is covered under clause 19 of the
mega exemption Noti. 25/2012-ST dated 20.06.2012.In support of the claim, they

have furnished the copy of License /Form C, Leave and licence agreement and various

photographs of the restaurant. From the license No 10715002000143 dated 23.40.2015 it is

find that the same was issued in name of “Vintage Village” situated at Dastan farm, S.P.
Ring Road,Khathwada, Ta-Dascroi, Dist-Ahmedaabd Zone-2,Gujarat-382430 which is
different from the appellant i.e."Galaxy Restaurant” situated at B/1-4, galaxy Avenue, ,
N.H.Road No.08, naroda,Ahmedabad- 382330. the submission i.e.

Further, From the Leave and licence agreement, | find that the agreement is for “Vintage
Village”  situated at Dastan farm, S.P. Ring Road,Khathwada, Ta-Dascroi, Dist-
Ahmedaabd Zone-2,Gujarat-382430 and not in the name of the appellant i.e. "Galaxy
Restaurant”. Photographs furnished by the appellant are also of the “Vintage Village”

which is different from the appellant i.e. “Galaxy Restaurant”.

The above submission filed by the appellant appears to be in respect of different
restaurant and the same is misleading & confusing. In absence of any proof it can't
be ascertained whether the appellant is running Non-AC resta}f-ggjiic;o,‘gg?therwise.
Therefore, the contention of the appellant are not sustainable. SIS
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F.No. GAPPL/COM/STP/652/2024-Appeal

9. In view of the above discussion, I am of the considered view that the
adjudicating authority correctly held them liable to pay Service Tax on the income

earned during the F.Y. 2015-16. The same is recoverable from them along with

interest and penalty.

10.  In view of above, I up-held the impugned order and reject the appeal filed by
the appellant.

11, ordier sal ST & 61 75 ordier &7 Aoy S s & faa smar |

The appeal filed by the appellant stands disposed of in above terms.
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To,

M/s Le Galaxy Banquets and Hotels Pvt. Ltd., Appellant
B/1-4, Galaxy Avenue, N.H.Road No.08, naroda,
Ahmedabad- 382330

The Assistant Commissioner, Respondent
CGST Division-],
Ahmedabad North

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
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2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST Division-V, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

- \/5)/Guard File

6) PAfile

(for uploading the OIA)
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